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M-PAiSA MERCHANT AGREEMENT 

DATED the

day of


2021
BETWEEN:
VODAFONE FIJI PTE LIMITED a limited liability company with its registered office at 168 Princes Road, Tamavua, Suva in the Republic of Fiji (“Vodafone”)

AND:
[MERCHANT] (“the Merchant”)
INTRODUCTION

A.
Vodafone is the provider of M-PAiSA Merchant Services in Fiji;
B.
The Merchant and Vodafone have agreed that the Merchant’s Customers may pay for goods or services purchased from the Merchant utilising the M-PAiSA Merchant Services in accordance with the terms and subject to the conditions contained in this Agreement.
PARTIES AGREE AS FOLLOWS:
1.0 DEFINITIONS AND INTERPRETATIONS
(1)
Definitions 

	Business day
	means a day other than Saturday or Sunday or a gazetted public holiday 


	Confidential Information
	shall mean all information conveyed by one party (Disclosing Party) to another party (Recipient) which is identified by the Disclosing Party as confidential or which, because of the nature of the information or the circumstances of its disclosure, would reasonably be considered to be confidential by the Disclosing Party, including:


(a)
information relating to competitive and financial information concerning the Disclosing Party and its business;

but does not include any information which:

(b)
at the time of the first disclosure to or observation by the Recipient, was already in the law​ful possession of the Recipient;

(c)
becomes available to the Recipient from a third person legally entitled to possess the information and provide it to the Recipient; or

(d)
is in, or comes into the public domain otherwise than by disclosure in breach of this Agreement. Confidential information will not be regarded as being in the public domain by reason only of the fact that some portion of the confidential information is public



	Effective Date
	shall mean the      day of                  2021


	E Value
	means the electronic value recorded in a M-PAiSA Customer’s account, such electronic value representing the customer’s entitlement to the cash amounts held by Vodafone on trust for the customer



	Force Majeure Event
	means war, whether declared or not, civil rebellion, strike, fire, storm or other severe action of the elements, unavoidable accident, health pandemic, government or statutory restriction or from any other similar causes which are unavoidable or beyond the reasonable control of a party


	Goods and Services
	refers to the Merchant’s goods and or services that it makes available for purchase by the Merchant Customers using the M-PAiSA Merchant Services


	Initial Term
	means a period of 3 (three) years


	M-PAiSA Customer
	means every person being a subscriber to the Vodafone network (under Vodafone and Inkk Mobile branded services) in whose name an account for the M-PAiSA services is registered


	M-PAiSA Delivery Channels


	refers to:

(i) USSD Mobile wallet payment (*181#)
(ii) POS Terminals 

(iii) QR Code payment via Vodafone M-PAiSA App
(iv) Vodafone M-PAiSA App
(v) Web/e-commerce/m-commerce   based platforms –Merchant Website/Merchant social media page(s)
(vi) Merchant App 


	M-PAiSA, M-PAiSA services, M-PAiSA Merchant Services and M-PAiSA transactions


	refers to the “Smart Wallet” mobile based solution - the payment services enabled by Vodafone and accessible via one or more M-PAiSA Delivery Channels by M-PAiSA Customers


	Merchant
	means the second named party in this Agreement, a business who is registered with M-PAiSA as merchant who may receive payments as part of its business from its customers through M-PAiSA
 

	Merchant App
	means the Merchant’s mobile based application through which it may offer Goods and Services for purchase


	Merchant Customers


	refers to individuals who are customers of the Merchant and registered as M-PAiSA Customers with Vodafone


	Merchant QR Code


	refers to the unique generated QR Code created by Vodafone to identify the Merchant for the purpose of the M-PAiSA Merchant Services


	Merchant Website
	the Merchant’s website(s) through which the Merchant may offer Goods and Services for purchase


	POS Terminal 
	refers to the Desktop Point of Sale Equipment supplied to Merchant to be utilised for M-PAiSA Merchant Services under this Agreement 



	QR Code 
	means “Quick Response Code” being a unique code that enables collection of electronic payments when used with a smartphone camera


	Renewal Term
	is defined under clause 3.2


	SMS
	means short message service



	System Specifications


	included in Schedule 2

	Term
	includes Initial Term and Renewal Term



	Vodafone
	means Vodafone Fiji Pte Limited


	Vodafone Intellectual Property
	means all intellectual property which is owned by Vodafone or which Vodafone is entitled to use, which relates to or is used in connection with Vodafone’s products or the services, including the Vodafone Marks and the M-PAiSA Merchant Services and any patents, trademarks, copyright (including copyright in any material which contains information concerning subscribers), designs, business names or trade secrets wherever subsisting in the world



	Vodafone M-PAiSA App
	refers to Vodafone’s mobile based application for use by M-PAiSA Customers 


	Vodafone Marks 
	means any trade-marks, other marks or names utilised by Vodafone in the distribution of goods and services in the Republic of Fiji including but not limited to any marks associated with M-PAiSA



(2) Interpretation

For the purposes of this Agreement:

(a) All transactions to which references are made in this Agreement are M-PAiSA transactions.

(b)
The singular includes the plural and vice versa.

2.
M-PAiSA MERCHANT SERVICES
2.1
Subject to the Merchant’s continued compliance with this Agreement, Vodafone will provide the M-PAiSA Merchant Services in accordance with the terms of this Agreement via one or more of the M-PAiSA Delivery Channels as agreed between parties from time to time. 
2.2
The Merchant authorizes Vodafone to collect payments from Merchant Customers by M-PAiSA and to remit the same to Merchant on the terms of this Agreement.
2.3
Vodafone shall be entitled to describe itself as Merchant’s authorised agent for collection of payments by way of M-PAiSA.

2.4
The Parties shall not make any representations, warranties or guarantees with reference to the M-PAiSA Merchant Services except as authorized under this Agreement. 

2.5
Vodafone may vary any provision in this Agreement, without prior consent from the Merchant, if such change is required as a direct result of new legislation, statutory instrument, Government regulations or licenses, rates of exchange, changes within the industry, recommendations from regulator bodies or for such other reasons as it may in its sole discretion determine. Vodafone shall in such circumstances endeavour to give the Merchant notice of such changes as soon as reasonably practical.
2.6
The M-PAiSA Delivery Channels as available to the Merchant are at the discretion of Vodafone. Vodafone reserves the right to change or alter the M-PAiSA Delivery Channels if such a requirement arises for operational, regulatory, statutory or legal reasons, and in such instance shall notify the Merchant as soon as is reasonably practical.
2.7
The Merchant shall ensure that any relevant third party using its facilities with access to the M-PAiSA Merchant Services shall be bound by the terms of this Agreement. 

3.
TERM

3.1
Initial Term

Subject to clause 13, this Agreement will commence on the Effective Date and continue for the Initial Term. 

3.2
After Initial Term – Renewal 

If, at the expiry of the Initial Term:

(i)        
this Agreement has not been terminated under clause 13; or

(ii)
as at the expiry date or date of notification, the Merchant is not in default of any of its obligations under this Agreement; and

(iii)
The Merchant notifies Vodafone in writing at any time but no later than 60 days before the expiry date stating that it wishes to extend the Agreement for a further period of 2 (two) years and Vodafone notifies the Merchant that it agrees to the extension of the term for the further period (unless such notice period is waived in writing by Vodafone), 

then this Agreement will be deemed to be extended for a further 2 (two) years (“Renewal Term”) commencing on the day following the expiry date of the Initial Term on terms and conditions to be mutually agreed between the parties.

3.3
Consequences of expiry of Initial Term
Those provisions of clause 13 which deal with the consequences of termination will apply in the event the Initial Term of this Agreement expires and parties do not exercise the right to renew it under clause 3.2.

4.0
THE MERCHANT’S RESPONSIBILITIES


4.1
The Merchant undertakes to Vodafone:

(a)
To honour payments from Merchant’s Customers received by way of M-PAiSA;

(b)
To advise all its customers that payments due to the Merchant whether for Goods or Services or other forms of legitimate payments may be done by way of M-PAiSA provided however the payers must be registered as M-PAiSA Customers and such payments are in accordance with the conditions contained in this Agreement;
(c)
To exercise all reasonable care and skill in the performance of its obligations under this Agreement and to comply with all relevant laws and regulations in the conduct of its business;

(d)
To use its best endeavors to maintain the reputation and prestige of Vodafone, and the M-PAiSA Merchant Services;

(e)
To employ such qualified staff as is necessary in order to assist its customers with M-PAiSA payments and to properly market and promote the utilization of M-PAiSA Merchant Services;

(f)
To notify Vodafone immediately of any malfunction or discrepancy in Merchant’s record keeping system;
(g)
To execute any directions and authorities Vodafone requires (and reasonably possible for Merchant to so execute) to give effect to any of Merchant’s obligations under this Agreement provided however that Merchant shall not arbitrarily refuse to execute any such directions and authorities without providing reason;  
(h)
To not use any advertising or promotional material at any time relating to the M-PAiSA Merchant Services except as authorised by Vodafone;
(i)
To protect access to M-PAiSA Customers’ information on its networks or to the M-PAiSA Merchant Services, by password and restrict use of the password to the Merchant’s staff authorised to use the password only;
(j)
To be responsible for security of the data transmitted by Vodafone including the payment record files;
(k)
To retain in the Merchant’s possession records relating to each M-PAiSA transaction for at least 7 (seven) years after the transaction or request for transaction as required by law;
(l)
To display prominently, decals and other “point of sale” signs and marketing collateral provided by Vodafone for advertising M-PAiSA Merchant Services as available modes of payment;
(m)
To make available except for reasons beyond its control the M-PAiSA Merchant Services as a means of payment for Merchant Customers during the entire duration of its operating hours, as applicable;
(n) To be responsible for the content, quality and delivery of the Goods and Services.

(o) To not deny of refuse any M-PAiSA Customer the right to make payment 

via M-PAiSA if such payment option is chosen.
4.2
The Merchant must at all reasonable times give access to Vodafone (or to persons authorised by Vodafone) to the Merchant’s premises to allow verification that the Merchant is complying with its obligations under this Agreement and to inspect records kept by the Merchant.

4.3
The Merchant must maintain all necessary registrations and approvals by all regulatory authorities required by law in the Republic of Fiji for conduct of its business. 
4.4
In the absence of fraud on the part of Vodafone, the Merchant undertakes to indemnify Vodafone for any claim which may arise as a result of unauthorised use of the M-PAiSA Services including but not limited to the POS Terminals by the Merchant, its employees, agents or persons within its control. Such indemnity shall include but not be limited to losses due to discrepancies in M-PAiSA Customer’s E Value.
4.5 
The Merchant shall ensure compliance with all anti-money laundering and 
combating financing of terrorism rules, regulations and laws issued in Fiji. The Merchant shall provide updates to Vodafone, in such form, as and when required, of measures and procedures undertaken by the Merchant to ensure compliance with this clause.
5.0
M-PAiSA CUSTOMER REGISTRATION, SYSTEM SPECIFICATIONS AND 

TRANSACTIONS
5.1
Customer Registration

5.1.1
The Merchant acknowledges and agrees that the M-PAiSA Merchant Services may be available to some of its customers being those who have successfully registered for M-PAiSA services with Vodafone or Vodafone’s agents.

5.1.2
Vodafone reserves the right to decline an application by an individual for registration for M-PAiSA services if it is not satisfied with proof of identification and age provided by said individual or unless he or she has acknowledged and displayed utmost comprehensiveness and understanding of the M-PAiSA conditions of use. 

5.2 System Specifications
5.2.1 M-PAiSA Merchant Services shall be supplied by Vodafone in accordance with the System Specifications.
5.2.2 Vodafone may amend and replace the System Specifications from time to time and will inform the Merchant of such amendment prior to making any such amendments.
5.3 Payment Files/ Remittances
5.3.1   Vodafone will generate payment files which will be transmitted on a daily basis via automated email to an address provided by the Merchant.

5.3.2 Vodafone will provide the Merchant with secure login to access and view all M-PAiSA transactions attributable to the Merchant on real time basis. 
5.3.3 Vodafone shall settle the value of funds collected on the Merchant’s behalf across the M-PAiSA Delivery Channels as utilised, into the Merchant’s preferred bank account on a bi-weekly basis at 3.00PM every Tuesday and Friday or the following Monday should Friday happen to be a public holiday, subject to Vodafone’s right of set-off under clause 7.2.
5.4

Transactions

5.4.1
The M-PAiSA transaction trading limit and number per day of transactions which may be effected with M-PAiSA are set in Schedule 2. These limits may be revised at Vodafone’s discretion or the regulatory authority from time to time.
5.4.2
The Merchant shall not charge the Merchant Customers additional fees for M-PAiSA Services. In this regard, the amount transferred by the Merchant Customer shall be exactly equivalent to the price(s) of Goods and Services being sold to the Merchant Customer and for which payment is due by the Merchant Customer to the Merchant.

5.4.3
Vodafone shall generate and send a SMS to the Merchant Customer on the successful completion of a M-PAiSA transaction which shall be deemed to be confirmation of payment by the Merchant Customer from his or her E Value entitlement to the Merchant.

5.4.4
The Merchant must not impose a minimum transaction amount, in relation to the Merchant Customer’s use of the M-PAiSA Merchant Services. 
5.5

Prevention of Money Laundering and the Financing of Terrorism

5.5.1

The transfer of funds through the M-PAiSA Merchant Services which is or which forms part of the proceeds of any crime or which is intended to facilitate, aid or finance the commission of any crime is expressly prohibited.

5.5.2

The Merchant must take all reasonable precautions to prevent unauthorized transactions and fraudulent activity in its utilization of the M-PAiSA Merchant Services including but not limited to restricting the conduct of such transactions.

5.5.3
The Merchant must promptly report any suspicious activity relating to the use of the M-PAiSA Merchant Services to Vodafone and the relevant regulatory authority.

5.5.4

The Merchant acknowledges that Vodafone may be obliged to monitor and report any suspicious activity by the Merchant and or the Merchant Customers to the relevant regulatory authority.

5.5.5

Notwithstanding anything to the contrary contained in this Agreement, Vodafone shall be entitled to forthwith terminate this Agreement in the event that Vodafone reasonably and in good faith determines that the Merchant has breached any of its obligations contained in this clause.
6.0
M-PAiSA DELIVERY CHANNELS
6.1
POS Terminals

6.1.1
Where applicable, Vodafone will supply POS Terminals to the Merchant for use in provision of M-PAiSA Merchant Services.

6.1.2
The POS Terminals will at all times remain the property of Vodafone.  

6.1.3

The Merchant must keep, maintain and use the POS Terminals in a suitable operating environment, including:

(a) In a stable and secure position from which it can be easily used; and

(b) Away from direct sunlight, high temperature, damp or strong magnetic fields

6.1.4

The Merchant must take all reasonable care of the POS Terminals and will allow access to Vodafone or its agents at all reasonable times for maintenance.

6.1.5

The Merchant must use the POS Terminals:

(a) Only in the manner and for the intended purpose;

(b) In accordance with Vodafone’s instructions from time to time and not permit any untrained or unauthorised person to operate or otherwise use the POS Terminals;
6.1.6
The Merchant must not transfer from its place of installation, exchange with another merchant or dispose of, the POS Terminals without the prior written consent of Vodafone. The Merchant must not part with possession of the POS Terminals unless authorised by Vodafone.

6.1.7
The Merchant will not sell, transfer, sublicense, lease, lend, mortgage, assign or otherwise deal with or grant a security interest in the POS Terminals;

6.1.8
The Merchant will not merge all or any part of the POS Terminals with any other software or system other than as supplied by Vodafone.

6.2
QR Code Payments

6.2.1
The Merchant shall display prominently, and securely, the Merchant QR Code at its check-out counters for convenient access by Merchant Customers.
6.2.2
The Merchant acknowledges that payment by QR Code and via Vodafone M-PAiSA App will be available to those M-PAiSA Customers who have downloaded the Vodafone M-PAiSA App, are utilising a smart phone with the Vodafone M-PAiSA App and have internet access at the point of payment in order to process payment.
6.3
General

6.3.1
The Merchant must display the M-PAiSA logo as well as other branding material and other trade or service marks as Vodafone may provide and stipulate from time to time, on or about the Merchant’s trading premises, Merchant Website/social media page or the Merchant App.

6.3.2
The Merchant must not reproduce, translate, modify, vary, edit, consolidate, adapt, decompile, reverse-engineer or attempt to derive the source code of, all or any part of the POS Terminals, Merchant QR Code, or any other M-PAiSA intellectual property, or any other software or systems used to provide the M-PAiSA Merchant Services (or cause or permit any person to do so).
6.3.3.
The Merchant must not interfere with the operation of the POS Terminals or Merchant QR Code in any way including by altering or interfering with any data or storage, processing or transmission of data.

6.3.4
The Merchant must ensure that it has suitable supplies of electricity, internet and other services required for it to use the M-PAiSA Merchant Services.

7.0
SERVICE FEES

7.1
As consideration for supplying the M-PAiSA Merchant Services, Vodafone shall be paid service fees by the Merchant on each M-PAiSA transaction at the rates set in Schedule 1 (“Service Fees”).

7.2
If for any reason the Service Fees remains outstanding for a period of more than 60 (sixty) days from the date of invoice, Vodafone will be entitled and the Merchant so authorises it to set off that amount against any amount payable by Vodafone to the Merchant including from monies received from the Merchant Customers via the M-PAiSA Merchant Services.

8.0
TRAINING

8.1
Vodafone will provide the Merchant with such training, samples, catalogues, brochures and information concerning the M-PAiSA Merchant Services as Vodafone considers reasonably appropriate in order to assist Merchant in promoting the M-PAiSA Merchant Services.

8.2
The Merchant must make its employees available to attend any training provided by Vodafone and remain responsible for all salaries and other employment costs of, and all travelling, accommodation and other expenses incurred by such employees in attending any training. 
8.3
The Merchant will indemnify Vodafone against any loss or damage suffered by Vodafone as a result of any act or omission of any of the Merchant’s employees in the course of training provided by Vodafone.

9.
WARRANTIES & INDEMNITY
9.1
Warranties

(a) Both parties represent and warrant that the execution and performance of this Agreement and each transaction contemplated under this Agreement does not and will not violate in any respect a provision of any other document or agreement (including if relevant, its articles of association) which is binding on it or its assets.
(b) Both parties warrant that it has all required licences and rights to perform and fulfil its obligations under this Agreement.

9.2
Indemnity

Both parties will indemnify the other including their respective affiliates, officers, employees, and agents (each an Indemnified Party) against any claim which may be made or brought against an Indemnified Party, or which an Indemnified Party may sustain or incur, arising from or in connection with:

(a)
any matter or thing being other than as represented or warranted by a party under clause 9.1;

(b)
any breach by a party of the terms of this Agreement; 

(c)
any breach of an existing law by a party; or
(d)
any negligence by a party (or its employees or agents) in the performance of a party’s obligations under this Agreement.

9.3
Merchant’s Indemnity
The Merchant will indemnify Vodafone including its respective affiliates, officers, employees, and agents from and against any claim, proceeding, damages, loss, liability, cost and expenses (including reasonable legal costs) suffered or incurred in connection with any transaction, chargebacks and unauthorised access or disclosure of information or any Merchant Customer dispute.
10.
LIMITATION OF LIABILITY, EXCLUSION OF WARRANTIES

10.1
Exclusion of warranties

(a)
To the full extent permitted by law and other than as expressly set out in this Agreement, including that stated in clause 10.3, Vodafone excludes all implied and express terms, conditions and warranties.

(b)
The Merchant acknowledges that Vodafone makes no warranties and representations, including warranties and representations concerning the M-PAiSA Merchant Services, other than as set out in this Agreement. The Merchant has not relied on any warranties or representations, other than those expressly contained in this Agreement, in making its decision to enter into this Agreement.

(c)

Vodafone will not be liable to the Merchant for any loss, damage, liability or expense caused by or arising out of whether directly or indirectly from the failure of the M-PAiSA service from operating at any time. 

(d)

The Merchant is liable for all issues arising in connection with any Merchant Customer including any liability arising as a result of the Merchant’s breach of any term of the Agreement or any relevant law, regulation or policy; or from any Merchant Customer complaints or returns of Goods or Services.
10.2
Exclusion of liability

To the full extent permitted by law, Vodafone excludes all liability arising on the part of Vodafone or its officers, employees or agents in connection with the provision of the M-PAiSA Merchant Services under this Agreement, for any loss or damage whether direct, indirect, special or consequential, (including without limitation, loss of profits or goodwill) arising in any way out of or in connection with the M-PAiSA Merchant Services.

10.3
Binding Obligations

The liabilities and obligations created by this Agreement shall continue to be valid and binding for all purposes whatsoever notwithstanding any change by amalgamation, reconstruction or otherwise which may be made in the constitution of Vodafone and the Merchant and it is hereby expressly declared that no change of any sort whatsoever in relation to or affecting Vodafone and the Merchant  shall in any way affect the liabilities and obligations created hereunder in relation to any transaction whatsoever whether past, present or future.

11.
INTELLECTUAL PROPERTY

11.1
Right to use 

(a) Vodafone may grant to the Merchant the non‑exclusive right, during the Term, to promote the M-PAiSA Merchant Services using the Vodafone Marks, subject to prior approval obtained from Vodafone and the Merchant complying with the conditions set by Vodafone from time to time.
(b)
At all times the Merchant must obtain Vodafone’s written consent prior to use of the Vodafone Marks.
11.2
Acknowledgement concerning Goodwill

(a)
The Merchant has no rights in any Vodafone Mark or the M-PAiSA Merchant Services, or in any goodwill which is associated with the Vodafone Marks or the M-PAiSA Merchant Services. The Merchant acknowledges that any goodwill which may result from the Merchant’s use of the Vodafone Marks or the M-PAiSA Merchant Services is and remains the property of Vodafone.

(b)
The Merchant acknowledges that Vodafone owns or is entitled to all of the Vodafone Intellectual Property and that the Merchant obtains no rights in the Vodafone Intellectual Property other than as expressly provided for in this Agreement.

11.3 
No infringement

The Merchant must not do or omit to do (or authorise any third party to do or omit to do) any act which, if done or omitted to be done by the Merchant, would or might invalidate or be inconsistent with any of Vodafone's rights in and to the Vodafone Intellectual Property. 

11.4
Notice of breach

The Merchant will immediately notify Vodafone of any actual, threatened or suspected infringement of any of the Vodafone Intellectual Property which comes to the notice of the Merchant.

11.5
Parties to assist 
(a)
A party (Party A) must, at the other party’s (Party B) expense, take all such steps as Party B may reasonably require to assist Party B in:

(i)
Maintaining the validity and enforceability of Party B’s Intellectual Property; or

(ii)
Taking or resisting any proceedings brought in relation to infringement of any Intellectual Property of Party B;

(b)
Party A must, at Party B’s expense, provide any information or evidence available to it which might reasonably assist Party B or which Party B reasonably requests.

11.6
Conduct of litigation

(a)
Vodafone will be entitled to conduct any litigation or proceedings brought in relation to any infringement of the Vodafone Marks or Vodafone's Intellectual Property (“Infringement Proceedings”) under its sole management and control and at Vodafone's expense and, for that purpose, to institute such legal and other proceedings in the name of the Merchant as Vodafone thinks fit.

(b)
Vodafone may admit any facts or allegations concerning Infringement Proceedings, or settle or discontinue such Infringement Proceedings, in its absolute discretion and without the prior written consent of the Merchant.

(c)
Vodafone will be entitled to receive the sole benefits of any judgment or other settlement of any Infringement Proceedings.

11.7
Indemnity

Subject to clause 11.8, each party (Party C) will indemnify the other (Party D) against any claim incurred or suffered by, or brought, made or recovered against Party D in connection with or as a consequence of the use of Party C’s Marks in a manner authorized by this Agreement or consented in writing to by Party C. This clause shall survive expiry or termination of this Agreement.

11.8
Limitation of liability

Party C will not be liable to Party D under clause 11.7 if Party D knowingly does or knowingly omits to do anything which, when done or omitted to be done, has a material adverse effect on any proceedings brought by Party C in answer to the relevant claim. This clause shall survive expiry or termination of this Agreement.

12.
CONFIDENTIAL INFORMATION

12.1
Confidential Information disclosed to a party by another party

Each party (a Recipient) undertakes that, in respect of Confidential Information disclosed to the Recipient by another party (Disclosing Party), it will not disclose or allow or make it possible for any person to observe that Confidential Information except:

(a)
for the purpose for which the Confidential Information was disclosed to the Recipient under the terms of this Agreement;

(b)
with the prior written approval of the Disclosing Party; or

(c)
as permitted by this clause.

12.2
Permitted disclosure

Subject to clause 12.3, a Recipient may disclose Confidential Information:

(a)
to its employees, officers and agents whose duties to the Recipient require that the Confidential Information be disclosed to them;

(b)
to its professional advisers (including legal advisers) and consultants of the Recipient whose duties in relation to the Recipient require that the Confidential Information be disclosed to them; or

(c)
if and to the extent required under any applicable legal requirement but only after the Recipient has given notice to the Disclosing Party and has taken, if necessary, all practical steps to prevent the need to make the disclosure.

12.3
Conditions to disclosure

(a)
Any disclosure under clause 12.2 (other than a disclosure in good faith to the legal advisers of the Recipient) may only be made if the person to whom disclosure is to be made is first informed of the confidential nature of the Confidential Informa​tion and agrees with the Recipient in a form enforceable by the Disclosing Party that the Confidential Information concerned will not be disclosed to any other person for any purpose.

(b)
Each Recipient must use its best endeavors to procure that each of its employees, officers or agents to whom Confidential Information is or has been disclosed or by whom that Confidential Information has been observed (each of whom is in this clause referred to as a Disclosee) will not improperly disclose or improperly use any of that Confidential Information contrary to the requirements of this clause, either during or after the termination of the Disclosee's employment, office or agency with the Recipient.  Any breach by a Disclosee of confidentiality in relation to Confidential Information will be deemed to be a breach by the Recipient of that undertaking or obligation.

12.4
Damages inadequate

The parties acknowledge that monetary damages alone would not be adequate compensation for a breach of the obligations imposed on them under this clause 12 and a Disclosing Party is entitled to seek an injunction from a Court in the Republic of Fiji of competent jurisdiction on a breach or threatened breach of clause 12 in addition to any other remedies including damages which may be claimed.

13.
TERMINATION

13.1
Events of termination
A party may terminate this Agreement by giving notice with immediate effect upon receipt of the notice by the other party, if any of the following events occur:
(a)
Except for the purposes of a solvent reconstruction or amalgamation, an application is made, proceedings commenced, or a resolution is passed or proposed in a notice of meeting for the winding up, dissolution, official management or administration of the other party; 

(b)
The other party enters into any arrangement, compromise or composition with or assignment for the benefit of its creditors or any class of them;
(c)
The other party breaches a provision of this Agreement and fails to remedy that breach within 30 days from the date on which notice is received of that breach;
(d)
Any warranty given by the other party in clause 9.1 is or at any time during the Term proves to be incorrect; or
(e)
The other party engages in any conduct, which, in the opinion of the party giving notice may have a prejudicial effect on its business.

13.2
Termination on notice

Prior to the expiry of the Term, either party may terminate this Agreement at any time on 60 days' notice in writing in advance to the other party of its intention to do so.

13.3
Termination

If a party suffers a Force Majeure Event and, fails to resume performance of all or a substantial part of that party's obligations under this Agreement within 30 days of the date of giving notice to the other party the other party may, by notice in writing to the first party, terminate this Agreement immediately.

13.4
Rights and obligations on expiry or termination of Agreement
On termination or expiry of Agreement:

(a)
The Merchant will have a period of 30 days, or such longer or shorter period as Vodafone advises (wind down period), before all rights granted by this Agreement, including any right to use the Vodafone Marks cease;

(b)
The obligations of the Merchant and Vodafone which have accrued but have not been discharged at the date of expiry or termination will not be affected; 

(c)
All moneys owing by any party to the other party under this Agreement as at the date of termination will become immediately payable.

(d)
Each party must within the wind down period return to the other party all documents in its possession, custody or power containing Confidential Information together with all copies of any Confidential Information. Each party must certify in writing to the other party that it has complied with this clause. 

13.6
No right to compensation

The Merchant will have no right to compensation from Vodafone for moneys expended by the Merchant for advertising or any other activities with respect to the M-PAiSA Merchant services, nor any goodwill the Merchant may have established for the M-PAiSA services. Vodafone will not be liable for any costs expended by the Merchant in establishing the M-PAiSA Merchant Services as a mode of payment for its Goods and Services or any other costs.
14.
NO AGENCY OR PARTNERSHIP

This Agreement does not constitute any party an agent of another or imply that the parties intend constituting a partnership or other form of association in which any party may be liable for the acts or omissions of the other. The parties are independent contractors, and no party has authority to pledge the credit of the other. The Merchant has no power to bind Vodafone other than as expressly authorised under this Agreement.

15.
FORCE MAJEURE

15.1
Subject to this clause 15, no party will be liable for any failure to perform an obligation under this Agreement while a Force Majeure Event subsists, if such failure is due to the occurrence of any Force Majeure Event.

15.2
No occurrence of a Force Majeure Event will excuse a party of its obligations to pay any amounts to the other party as and when they fall due.

16.
ASSIGNMENT

16.1
General restriction

Subject to clause 16.2, the rights and obligations of each party under this Agreement are personal.  They cannot be assigned, charged or otherwise dealt with, and no party shall attempt or purport to do so, without the prior written consent of the other party.

16.2
Vodafone's rights

Vodafone may assign its rights and obligations under this Agreement upon obtaining the Merchant’s approval provided the Merchant shall not unreasonably withhold such approval.
17.
TIME FOR PERFORMANCE

If a provision of this Agreement requires that something be done on a day which is not a business day, that thing must be done on the next business day.  If a provision of this Agreement specifies a time period by reference to a number of days, days which are not business days are included in calculating that time period.

18.
FURTHER ASSURANCES

Each party shall take all steps, execute all documents and do everything reasonably required by any other party to give effect to any of the transactions contemplated by this Agreement.

19.
ENTIRE AGREEMENT

This Agreement including the schedules contains the entire agreement of the parties with respect to its subject matter.  It sets out the only conduct relied on by the parties and supersedes all earlier conduct by the parties with respect to its subject matter.

20.
VARIATION
Except as expressly set out in this Agreement, no variation of this Agreement shall be valid or effective unless it is in writing and signed by an authorised representative of each of the Parties.
21.
NO WAIVER

No failure to exercise and no delay in exercising any right, power or remedy under this Agreement will operate as a waiver.  Nor will any single or partial exercise of any right, power or remedy preclude any other or further exercise of that or any other right, power or remedy.

22.
NO MERGER

The rights and obligations of the parties will not merge on completion of any transaction under this Agreement.  They will survive the execution and delivery of any assignment or other document entered into for the purpose of implementing any transaction.

23.
STAMP DUTY AND COSTS

Each party will bear its own costs arising out of the preparation of this Agreement. Merchant will bear any stamp duty (including fines and penalties) chargeable on this Agreement.

24.
GOVERNING LAW

This Agreement is governed by the laws of the Republic of Fiji.  The parties submit to the jurisdiction of Courts exercising jurisdiction in the Republic of Fiji. Any person who is not a party to this Agreement shall not be entitled to enforce any of the terms of this Agreement.
25.
COUNTERPARTS

This Agreement may be executed in any number of counterparts.  All counterparts taken together will be taken to constitute one agreement.

26.
DISPUTE RESOLUTION
The following procedure will apply if a dispute under this Agreement arises:

(a)
If a dispute arises the party claiming that a dispute has arisen will give notice to the other party indicating the nature of the dispute.  Upon receipt of the notice, the parties must appoint at least one senior representative, who must, within 7 days from the date the receiving party received notice of the dispute, meet with each other, and attempt to resolve the dispute.

(b)      
If the parties fail to resolve the dispute within 14 (fourteen) days from the date of meeting, the dispute will be referred to each of the parties’ respective Managing Directors, or the Managing Director’s nominee, who must then meet and attempt to resolve the dispute within 7 days.

(c)
If the parties fail to resolve the dispute within the further 7 (seven) day period, the parties must appoint an Independent Arbitrator to determine the dispute, or if the parties are unable to agree on an Arbitrator within 3 Business Days, either party may request the President for the time being of the Fiji Institute of Accountants to nominate an Arbitrator to determine the dispute.

(d)
In determining the dispute, the parties must instruct the Arbitrator:

(i) to decide the dispute within the shortest practicable time and as informally and inexpensive as possible;

(ii)
to consult with each of the parties and give each a reasonable opportunity to make submissions and to put any material before the Arbitrator which the party considers relevant; and

(iii)
to deliver an Award stating its opinion with respect to the matters in dispute and the reasons for its decision.

(e)
The decision of the Arbitrator, in the absence of manifest error, will be conclusive and binding. Such reference shall be deemed to be an arbitration pursuant to the Arbitration Act Cap 38 of Fiji or any statutory modification of that Act.  

(f)
The costs of the Arbitrator will be borne equally between the parties.

27.
NOTICES


Any notices required to be given in this Agreement shall be in writing, and given by hand delivery to the other party at the following addresses.

(a) to Vodafone at its registered office address for the attention of:
The Regional Chief Executive Officer 

(b) to the Merchant at its registered office address for the attention of: 
The Chief Executive Officer 

Any party may at any time by giving notice to the others substitute a new address for the address other than indicated on this Agreement.

28.
SEVERABILITY CLAUSE 

If by virtue of operation of any law, any clause herein subsequently becomes void, illegal or unenforceable, that clause or provision only will be deemed to be severed from this agreement without affecting the validity of the remaining provisions of this agreement.
EXECUTED this                   

day of




2021
SIGNED for and on behalf of VODAFONE FIJI PTE LIMITED by its duly authorised officers: 



_________________________ 


________________________
Authorised Officer




Authorised Officer
SIGNED by [MERCHANT] by its Directors and/or Secretary in accordance with section 53 of the Companies Act 2015:
___________________________


__________________________

Director





Director/Company Secretary

Print name:





Print name:
SCHEDULE 1

Service Fees payable to Vodafone by the Merchant 

	Service Fees for M-PAiSA Merchant Services

	 $0.30 FJD/transaction

OR

5% of transaction value

(inclusive of VAT)



	whichever is lower of the above will be charged


Billing (subject to clause 7)
· Invoice for M-PAiSA Service Fees will be generated at the end of each calendar month and sent to the Merchant
· Upon update of the M-PAiSA system the merchant fees will be deducted at source. Merchants will be given 2 weeks’ notice prior to start of automated deduction
SCHEDULE 2
SYSTEM SPECIFICATIONS
M-PAiSA Merchant Payment Process Flow Guide
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Transaction Limits
Existing M-PAiSA rules regarding transaction limits apply: 

There is no transaction limit on Customer to Business payment via M-PAiSA.  However, there is an account balance limit of $10,000 for M-PAiSA customer.

Bill Payment Files

M-PAiSA will generate bill payment files daily at 3.00PM
The files will be inserted in to a MS SQL database table which Vodafone will have access to via a secure tunnel. A notification email will be sent to the designated email notifying the successful population of the mentioned table and EFT for amounts from Vodafone’s accounts to merchant accounts. 

M-PAiSA Website

Merchant will have secure access to the M-PAiSA website to be able to view bill payments transactions in real time. Different access levels will be provided to different users depending on the level of access required. Merchant customer service team will also be given access to be able to serve customers regarding payments made through M-PAiSA.
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